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Re: Combined Companies, Inc., et al
v. Alkl Coxp.

Daar Counsel :
This macter comes before the Court on a motion for partial

reconsideration of this Court’s Letter-Opinion dated May 19, 1995
(*the Opinion®), brought by plaintiff Winback and Gun-nrv‘
Program, Inc. ("Winback").® In the Opinion. the Court referred
certain of the issues at the heart of this litigation to the
Faderal Communications Commission (*PCC")? for adjudication
pursuant to the doctrine of primary jurisdictiom.

The events and facts giving rise to this controversy ari sat
forth in the Opinion and need not be restated herein. However,
further developments and certain conduct by the parties
supssguent to the Opinion mandate that the Court now revisitc the
case and determine whether interim relief ought to be granted
pending the outcome 6£ the FCC’s determination.

In the Opinion, the Court ordered that defendant ATET
Corporation ("AT&T") recognize and service Winback’e transfer of
cercain 800 service aggregation plans to CCI. However, in light
of the FCC's primary jurisdiction over such issues, ths Court

1 Winhark'e application fe jained by Combined Companiaes,
Inc. ("CCI"}, a fellow plaintiff in this.action.

! Despite plaintiffs’ contentions at the hearing on thie
wot.ion, the Courl cannotl on che present record conclude the
primary jurisdiction no longexr vests with the FOC. As set forth
ac length in the Upinion, the Court must defer to the FCC on the
interpretation of the Tariff srovisions governing plaintiffs’
proposed transaction. That fact notwithstanding, the Court ig
competent to reevaluate the parties’ pomirions as they awaitr --
interminably, it ssems -- such an interpretation.



referred the question of whether the PCC tariffs governing the
instant aggregators permit the fractionalization of plans such
that the traffic under a plan may be transferred while the plan
itself remains with the transferror. Specifically, the Court
referrad to the FCC the issue of *whether § 3.1.8 [of Tariff PCC
No. 2] permits an aggregator to transfer traffic under a plan
without transferring the plan itself in tha same transaction.”®
Opinion at 15.°?

When the Court issued the Opinion and Order in this matter
in May of 1995, there was pending before the PCC a request by
ATET that the Commission determine the very issue outlined above.
ATAT had filed Tariff Transmittal 8179 with the FCC seeking
guidance on whether Tariff FCC No. 2 contemplated the transfers
at issue herein. The Opinion deferred to the FCC’s pri-.urf
jurisdiction on that matter. Spoéiticllly. the Court’'s Order of
that date stated:

a!oragaaggn:?l:luindu/‘:ri:;eu:rogr:fh;i:r::.g:gugzntm

Combined Companies., Inc. and Public Service Enterprises

of Pennsylvania, Inc. and its compliance or not with
the terme of the governing rariff be referred ta the

Federal Comunications Commission for adjudication
under the doctrine of primary jurisdiction . . . .

* At the most recent hearing in this matter, defendants’
counsel intarmed the Court that ATEAT has recantly instituted suit
against Public Service Enterprises of Pennsylvania, Inc. ("PSE%)
~-- the intended repository of traffic under the fractionalized
plans -- to recover upwards of $80.000 000 in shortfal} charges.
That action, however, is not before this Court and does not
directly affert rhe determination of the instant moticn. 7The
gmrt is not nt:utud l:h;l:h:?e danger of ghartfalla an the

nstant tramnszction are eic tiad o Ox conlingent wpon any
action between AT&T and PSE. Sea footzote 7, fafra.



May 19, 1995 Order of this Court.

Plaintiffs now ask the Court to reconsider its May 19, 1995
determination on the grounds that AT&T has thwarted the FCC's
ability to determine the issue by use of dilatory tactics and by
outright abuse of the process -- directly counter to the lecter
and intent of the Court’s earlier ruling.

For the purposes of the instant determination, it is
uncontested chat ATET withdrew Transmittal 8179 on June 2, 1995.
As such, the PCC ruling which the Opinion anticipated (premised
on the then-existing facts) could not issue. However, in August
of 1995, ATET represented to the Court that it had withdrawm
Transmittal 8179 at the behest of the FCC, and was in the process
of revising the transmittal in preparation for its resubmission.
in 1ts August 28, 1995 letter to the Court, AT&T stated:

AT&T has since revimsed the Tranemittal language that

would clarify existing rights and obligations when a

customer desires to transfer z large proportion of

traffic of term plans available under Tariff No. 2. .

. ATIT haz alaeo planned to iuclude other proposed

tariff revisicns in this new (and as yet unnumberad)

Transwitial.

AT&'I"- correspondence of Augu.ut 28, 1995, pp. 2-3.

AI&T professed to the Court that it had incurred delays due
to its seeking comment from the Telecommunications Resellers
Association, but that it intended to submit its revised tariff
transmittal with the FCC in September of 1995. As such, at that
time, the Court took the matter under advisement, believing that
the urgency of plaintiffs’ motion for reconsideration was

diffused by ATiT‘s representation. However, in their October 10,

)



1995 correspondence to the Court, plaintiffs represented that
ATET had Btill not submitted its revised transmittal with the
FCC. Moreover, plaintiffs reiterated their consistent contention
that any FCC construction of the relevant tariff language could
have prospactive effect only. At that time, Charles Helein,
counsel for one of the plaintiffs, predicted that:

e if and when ATET ever submics che issue framed by

this Court, AT&LT intends to saddle it with numerous

uwnrelaced variff issues requiring notice and commant
rulemaking.

Melein’'a letter brief of Octouber 10, 1995, p. 2.

In response, on November 1, 199%, ATET denied plaiutlk!-‘
allegationa stating that no deliberate delay had baen
oxchestrated by ATLT, and that such allegations were now moot
since ATAT had filed Tariff Transmittal No. 9229 on October 26,
1995. Additionally, AT&AT contested plaintiffs’ allegation that
any tariff transmittal determined by the FCC could only have
prospactive effect -- contending that the tariffs in question had
never permitted fractionalization of plans and service and that
the cutcome of the Tariff Transmittal No. 9229 would establish
that conclusion without question. In that correspondence, AT&T
also argued that the Opinion and Order did not nacessarily place
upon ATET the onus of ensuring an expedited FCC determination.
Defendant cbeerved that:

{N}either Winback nor any other plaintiff filed a

petition in the FCC contesting ATET's tariff right to

rafuse to agree to the CCI-PSE transfer request.

ATET’'s letter to the Court dated November 1, 1995, p. 1.



AT&T contends that such inaction by plaintiffs essentially
estops Winback and CCI from now accusing ATAT of dilatory
tactics. Id.

On November 8, 1995, plaintiffs’ counsel responded to AT&T's
November 1, 1995 volley. Referring to the Supplemental
Certificaction of Richard R. Meade and its attached copy of Tariff
Transmittal No. 9229, plaintiffs drew the Court's attention to
the fact that the revised transmittal neither focuses the issue
as praviously expresased by the Court nor does it serve to clarify
the areas of contention in this litigation. Whether it shall
serve to better cnlighéen the FCC (whose axpertise in this area
is undoubtedly more rafined than the Court’s) is a matter for
speculation -- an endeavor in which this Court shall not
presently engage.

In its November 8, 1995 coer-pondance. Winback correctly
acknowledged that the Court’s May 19, 1995 Letter-Opinion and
Order deferring the fractionalization issue to the PCC presumed a
timely resolution of Transmittal 8179. At that time, the Court
did not contemplate the withdrawal of Transmittal 8179 and, as
such, saw no need to indicate on whom the burden of obtaining an
FCC resolution fell. Plnintifti strenuocusly agsert that ATET
has purposely delayed such an FCC deterwmination, although the
Court need make no finding on that claim at this tima. Howevar,
the Court does recognize that the continued delay in effectuating
a rtlolution.ol the issue by the FCC has a negative financial and
business impact upon plaintiffs. As such, regardiess of the



intent, if any, of AT&AT’s post-May 19, 1995 conduct, the Court
must now revisit its earlier determination and consider whather
interim relief may be granted pending a resolution by the FCC of
the guestion whether service and plans may be fractionalized by
aggregators. In so doing, the Court is ot assuming the role of
the FCC in deciding these issues, but cannot shrink -- having
retained jurisdiction over this controversy -- from il:;
obligation to protect the rights of all parties and, where
possible, to prevent undue prejudice to either side while the PCC
considers the issues referred to it in the Opinion and Oxrder.
RIBCUREION

As an initial matter, the Court recognizes that it has
previously referred the issue of fractionalization to the FCC for
sppropriate adjudication in that forum. In the instant motion
for reconsideration, the Court finds jtself confronted with an
application for interim relief pending the FCC’s resolution of
that issue. Having retained jurisdiction over the matter and in
1light of the circumstances presented in this case, the Court
shall entertain that application and, if persuaded by plaintiffs’
proofs, is satisfied that it may grant appropriit.e interim relief
at this time. |

The Court‘s independent research indicates that, while
applications of this kind are not well documented in the case
law, in appropriate circumstances interim relief may be granted
on an issue simultanecusly referred to an administrative body
under the doctrine of primary jurisdiction. Por instance, in the
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case of National Communications v. AT&T, 813 F. Supp. 259

(3.D.N.Y. 1993), interim relief was granted even where the court
referred the central issue in the case "to the FCC in the first
instance(.1* Jd. (citations omitted).

However, [the parties have] not yet initiated
proceedings bafore the FOC, and the pasgage of time
without resolution of the parties’ disputes poses an
extrems rhreat te [plaintiff]. Accordingly, I turn to
the standards of a prtlininlry injunction in order to
maintzin the stdtus quo between the parcies peniing a
dt:urMJn-tinn by the FCC. Cf.

. %96 F.2d 214 (3d Cir.

1974) (vaca:ing,prulxninary injunction granted while
issues remained pending bafore FCC).

Id. at 264.¢
The Natiopal Communicationg court, although in a somewhat
different posture, determined that pending an PCC resolution of

certain matters in dispute, a preliminary injunction should
illﬂel Analyzing the respective positions of the parties under
the Second Circuit’s criteria for the grant of a preliminary
injunction, the National Communications court determined that the

loss -of goodwill to a reseller of telacommunications services

¢ gl Communicacions, from the Third Circuit, invelved the
granting of a preliminary injunction by the district court in a2
matter where the district court had failed tc refer an issue to
the FCC which was within the latter’'s specialized ken and over
which the latter had primary jurisdiction. IR , 496 F. 28 at 21°-
20. The appropriate course of conduct, the Third Circuit held,
would have been for tha distrist court to gtay the action before
it and to refer the lssue (the provision of epecific ryper of
interconnection servieas) te the FCU for & prelimipary
determination. Jd. at 220. The MC) Commmicationg decision,
therefore, revolves not sround &o anticipuled admipnigtrative
determination, but inntgnd CC?’?*”’ the sprronriateness of
referral. As such, e doex not prevent this
Court from now considering *b- n-ﬁ“~1*'1 ty of infunctive relief
pending the outcowe of an FOC delvrminacion in the instant Case.




could constitute irreparable harm through the loss of customers.
813 F.Supp. at 264. While a telecommunications reseller can
expact to lose certain customers through the normal course of
business, the National Communications court recognized the
imposesibility of determining exactly which customers were lost
through normal business attrition and which were lost as a resulc
of the difficulties in dispute. =In this case, howaver, monetary
damages cannot be calculated to a reasonable degree of certaincy
bacause there is no way in which to determine exactly which
departed customers leave [plaintiff] becausa of the naw billing
procedures . . . . Furthermore, to the extent that [plaintiff)
retaing customers yet loses good will, damages cannot be
reascnably measured . . . .* ld. at 265 (citations omitted). On
those grounds, the National Communications court determined that
the grant of a preliminary injunction pending an rec
determination was appropriate. JId,

Two other opinions, though reaching a different result, are
indicative of the appropriateness of interim reliaf in ingtances
wheare undue hardahip #ndex prejudice will result to a party
while its soptr-overwyy remaing unresolved before an administrative
body, T Ai-er Oeremmiestions Seryvices v, N.E.A., 965 F.24 1118
(D.C. Cir, 1992), the circuit court determined that, despite the

atrice court’s crrant reasoning, the ocutcome of ite dismissal
=f zm 2ctisa sazking a declaratory judgment/injunctive relief was
appropriate where primayy jurisdiction was vested in the PCC. In
Allmet, ono 2f the pereies had sought injunctive relief pending



the outcome of the litigation. However, its adversary asgreed to
refrain from offensive conduct, thus mooting the claim for

injunctive relief., The circuit court reasoned:

Although courts often apply the primary jurisdiction
doctrine by holding the lawpuit in abeyance =mo that the
parties may turn to tha relevant agency, .+ W& ses
no need to do so0 here . . . . A= [plaintiff] hag
secured [defendant’'s] promise not to proceed to self-
help measures . . . and as (plaintiff] has agreed to
waive its statute of limitations defense against
[defendant ‘8] c¢laim . . ., we can discern no present
prejudice to either party . . . .

Id. at 1123 (citations omitted). Clearly, the Allpst court
congidered the issue of prejudice and was satisfied that none
existed; thus, the question of interim relief was a non-issue.

In like manner, the Third Circuit acknowledged, in Richmond

Broa. Recordg v, U.S. Sprint, 953 F.2d 1431 (34 Cir. 1991), gert.
denied, 112 S8.Ct. 3056 (1992), that in certain instances the

delay effected by the referral of a controversy to an
administrative hody might be so harmful to one party that interim
relief ought to be granted. In dicta, the court stated:

We are not, however, wholly unsympathetic te
[plaintiff’s) innbil:ty to secure prompt and cowt-
effactive disposition of ire reqligen-er ~laim agzinst
[defendant). Those delays are unfoxtunaie attendants
upon the legal and technicsz} esmplexities of our
recently revamped national system of telecommunica+~
tions. We assume, of ccurce, that the Commigsion will
undertake the proceedinga neceesary to resolve the
issues the district court’s order has xeierred to it
within a reasonable time an? p-~a-e ns -xpedittcus!y
as possible to complete then. € un
mm W d"' i fg‘ﬂiw*ffﬁwvwim,&m

Xd. at 1448 (citations omitted and emphasis supplied} .



As is clear from both jllpnet and Richmond, in appropriate

circumstances -- albeit reservedly -- courts can act to prevent
irreparable harm and prejudice to parties awaiting the
determination of a matter refarred to an administrative body.
Plaintiffs in the instant case request such action. Therefore,
the Court wust consider in whether plaintiffs have established
luflﬁ.ciant threat and likelihood of injury to warrant the grant
of such unusual interim relief.
Preliminary Injunction

In ruling on a moticn for preliminary injunction, the Court
must consider: (1) the likelihood of success on the urltir (2)
the extent to which the plaintiff is being irreparably harmed;
(3) the extent to which the defendant or other interested parsons
will suffer irreparable harw if the injunction ims issued; and (4)
the extent to which the public interest favors the granting of
the requestad relief. See Mexchant & Evang. Jnc. v, Rogseyelt

Bldg. Preds,, 963 F.2d 628, 632-33 (3d Cir. 1992); Hoxwerth ¥.
P14 Rohi~eon & Ca,, Inc., 903 F.2d 186, 197-97 (3d Cir.

1990) (citations omitred). “(Tlhe grant of injunctive relief is
an extrzordinsry remedy . . . which should be granted only in
limited cireumersncesa." Prank's GMC Touck Center, Inc. v,
Oeneral Mot=wa Corp., 947 F.24 100, 102 (3d Cir. 1988) (citations

cmitted) . “There is mo power the exercise of which is more
delicate, which requires greater caution, deliberation, and sound
discretion, or more dsngerous.in a doubtful case, than the
immuing fof] an injunction.® FEalter v. Vererang Administration.

"



632 F.Supp. 196, 201 (D.N.J. 1986). Only when the plaintiff
produces sufficient evidence to convince the court that all four
factors favor preliminary relief should an injunction issue.
Opticians Aga‘n v. Independent Opticians, 920 F.2d 187, 192 (34
cir. 199%0),

Application

In the instant casge, plaintiffs have asserted that AT&T
withdrew Transmittal No. 8179 in an effort to further thwart
plaintiffs’ business by delaying an PCC determination favorable
to their position in this case. AT&T refutes this contention by
arguing that the wichdflwll of the initial transmittal was in
compliance with the FCC’'s request that the transmittal be
withdrawn and refiled. Sge Second Supplemental Certification of
Richard R. Meade, § 11. Richard Meade, "a Senior Attorney with
defendant AT&T Corp.® (id, at § 1), "did not understand the
Court’'s reference of this issue to the FCC to mean that the Court
wag relying on Transmittal No. 8179 to resolve the issue." JId,
at ¥ 12. 9uwch 3 misvnderstanding -- by a party’s senior counsel
-~ givea tha Court pauvee, =specially so in light of the revised
trangmittal filed by AT&T.

It appears that, rather than attempting to resolve the
fractionalization issue gub judice in an expedited manner, ATET
decided to air all of its concerns at this time with the FCC.
Apparently, =tmewvhare in the morass which is Transmittal No. 9229
can be found cha isane of fractianalization, altheugh this Court
is at a loes =23 ro its awact location in a submission which more



than half an inch thick, and has neither a table of contents nor
an index.® (Sge Supplemental Certification of Richard R. Meade,

- Ex. A). Suffice it to say thar ATLT misspent over one hundred
and forty days (from June 5 to October 26, 1955) ‘fine-tuning”’
and ‘clarifying’ its transmittal. The end result of this effort
is that ATST has cbfuscated the issue referred by this Court to
the FCC and in so doing has prejudiced plaintiffs and delayed the
determination of a concern of vital importance to them as
expressed by this Court in tha Opinion.

The Court finds it incredible that AT&T’'s ‘senior counsel’
could not understand :in Court‘s focus of concern from the
unambiguous language of the Opinion. In its earlier
determination, the Court pinpointed the pivotal disagreement
remaining between the parties to this litigation. The discreet
issue then, as now, was whether ATET must honor the
fractionalization of plans and service attempted by the
plaintiffs. There is no wmystery.

It appeared at earlier hearings in this matter that AT&T's
litigation counsel clearly understood the narrow issue about
which the Court was concerned. Indeed, it was at AT&T's behest -
- relying on the then-filed Transmittal No. 8179 -- that the
Court refrained from deciding the fractiomalizatiom issus and
referred it to the FOC. There is little to misunderstand. And
yet the new transmittal, No. 9229, by virtue of ite all-

' Seg Charles Helein’'s prediction in his letter of October
10, 1995, p.2. BUDRIa.
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encompassing bulk, can be testimony to one of only two truthl;-
either AT&LT totally misunderstood the Opinion and in good faith
included the kitchen sink in its new transmittal for fear of
missing the true issue, or else it aubmitted the second
transmittal after an unconscionable delay in an effort to
elongate the process in the hope that time would moot the issue
by driving plaintiffs out of business.

The delay in the determination of the fractionalization
ispue has indeed affected the plaintiffs -- in ways immeasurable
because of the manner in which the reselling business operates.
As established by plaiﬂtiff;' supporting certifications and
affidavits, their revenue and customer base have been greatly
eroded since the initial refusal by defendant to authorize the
fractionalization of plans and traffic. Ses, a.g9.. Shipp and
Inga Certifications. Compare National Communications v, ATAI.
s:pra, 913 F.o'pp. 259. While the Court recognizes that
adminiserarive a2gency dererminations often involve protracted
periods of osetarion vhose lshor pangs can severely impact one or
all pertiesa to a dispute, AT&T bas clearly exacerbated the delay
and the ~onesgo=nt impact on plaintiffs in the instant matter.
Sea ceneralliv Warional Comm. Ana‘n vy, ATET, 46 F.3d 220, 225 (2d
Cix. 1995): Ri~tmond Byna, Recordg y, U.3.Sprint., 953 F.2d 1431,
SMDEA . |

Applying the criteria for preliminary injunctions to the
instant case, the Court finds.that the interim relief requested

by plaintiffs at this stage of the litigation is not only

"



warranted, but is mandated by the evidence proffered. Pirstly,
the Court finds that the acales of probability are tipped in
favor of plaintiffs yis-a-yig likelihood of success on the
merits. The onus is on defendant to convince the FCC that its
Tariff FCC No. 2 prohibits the type of transfer attempted by
plaintiffs. ATST was the drafter of the tariff language at issue
and, as such, must withstand the effects of any inadequacies or
ambiguities therein, especially since there remains a vital
question whether the FCC’s construction of Tariff FCC No. 2 shall
be accorded retroactive application. Plaintiffs’ submissions
_ suggest that a Iiﬂillx‘!lqu.lt from some other of AT&T’s carriers

has been granted by AT&T based upon its own construction of its
Tariff language.®

The central issue in this controversy is whether plaintiffs

may fractionalize "plans” as contracted between ATLT and its
aggregators and as governed by Tariff F.C.C. No. 2.
Specifically, the question is whether plaintiffs may transfer
traffic under a plan without transferring the plan itself in

oxrder to obtain more attractive discounts for end usarsg. The

iasue of whether Tariff F.C.C. No. 2 permits fractionmalirzatton

“ as to this element of preliminary injunction analysie,
plaintiffs contend -- and defendant denies -- that ATET has
authorized a fractionalirzaticor of pi-n wnt traffic between other
aggregators since the inception of tme inscant litigariom. See
H. Curtis Meanor‘s Letter and AtTachmonts of Decembar 15, 1855;
Letter of December 21, 1995; Certification of Robert Collett; and
Meanor Letter of Jarusxry 22, 1220, ATET Laz avkwitted neither
tegtimonial not documentary evidence to sstrisfactorily mafute
that representaticn. fee, .9 0 Letier of Frederick L. Whitmer,
dated February 7, 19%6.

.



has been referred by this Court to the F.C.C. For several
reasons, the Court finds that plaintiffs have established the
likelihood of their succeeding in their contention that Tariff
F.C.C. Ro. 2 does in fact permit fractionalization. Among those
reasons are the fact that nowhare does Tariff F.C.C. No. 2
spacifically forbid such fractionalization; a reasonable
construction of the Tariff by a lay person would undoubtedly
permit fractionalization; even if the FP.C.C. were to find in
ATET's favor on the fractionalization issue, there is a strong
question whether such a finding would have retroactive or merely
prospective effect; and ATET's protection in ite provision of end
user services shall in no way be either diluted or threatened by
fractionalization of the plans and traffic (ges discussion of
security issue, infra).

While not seeking to invade the F.C.C.’s area of expertise,
the Court finds nothing in Tariff F.C.C. No. 2 which prevents
fractionalization, and contemplates a like finding by the F.C.C.
See. ¢.9.. Amexican Satellite Corp. v, MCI Telecommunications, 57
F.C.C. 1165, 1167 (1976) (citing U.S, v, Gulf Refining Co., 268

U.5. 542, 544 (1925)); In »= ATST Co-mmications Apbarent
Liability for "prfeiture an . Rel. No. FCC

94-159, 10 F.C.C. Rod. 1664, 1995 PCC Lexis 71 (Junuary 4, 1995).
Clearly, tharefore, plaintiffs have =stablished a strong
likelihocod of success on the merits.

Secondly, plaintiffs have established that their loms of

revenue ~ovplad with loss of and users resultant from an

1.



indefinite denial by AT&T to recognize the subject transfer is
causing -- and shall continue to cause -- them irreparable harm.
Their losses are clearly unquantifiable and may well lead to
their business demise. '

Thirdly, AT&T has little or no danger of being harmed should
the sought-for relief be granted. Its economic risk, if any,
nouid arguably be coverad by an anticipated excess over
commitment under Contract No. $16,” and/or by its increase in
revenue by dint of acquiring plaintiffs’ customers as they are
siphoned into Contract No. 516 by alternative avenues. Indeed,
the Court notes that thc sarvices provided by ATLT are biilﬂd
directly to the end user who in turn remits payment directly to
AT&T. The instant injunction does not change that, nox does it
increase the risk that the end user shall not pay. Other
irterested partisg -- among thal.'and users themgelves -- face no
threst =f b= should the relief sought be granted.®

7 As previously referenced, AT4T’s counsel represented that
AT&T bhas initiated suit against PSE for shortfalls. In analyzing
the instant motion, however,K an?d irm light =f the fact that that
suit was for the first time reféienced vraily at the hearing on
this motion, the Court is not Arterrrd by snch Yitfigation,
Indeed, AT&T’'s oWy counsel focuesed Lbe issue by indicating thac
the tariffed abligatisnes irvrodve? herein ®are a)l tariffe
obligations, for which €Cl, not PSE . . . would be obligeted.
886 ATET's Brisf, f£ile2 with the CCaxk of Lhe Court an November
28, 1995, page 5. Thexefore, it would aprear thar APET ftmelf
has acknowledg=2 the frrelevance ¢f it wrrelated livigation
against PSE.

* Apparently, per plaintiffe’ yeprowenrariong, the Ytkaly
threat of harm from recognizing acstler Crangives -+ identical to
the transfer at issue herein -- war embrace by ATET. See
footnote &, gupre.

17
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Lastly, the strong public policy favoring healthy
compatition among and between resellers would not be offended by
the grant of the interim relief now requested by plaintiffs.
Therefore, the fourth criterion for the issuance of a preliminary

injunction has been met.
Brgo, the Court is satisfied that interim relief ought to be
granted at this juncture in the instant litigation. As such, the

issue of an appropriate bond must be addressed. Ped.R.Civ.P.

65(b}.
Security

When the risk of ﬁntm loss to the enjoined party is
great, a security bond must be posted by the party securing a
preliminary injunction. Svatem Operations v. Scientific Gawes
Pev. Cozrp., 555 F.2d 1131, 1145 (3d Cir. 1977). AT&T contends
that recognition of plaintiffs’ traffic transfer could amount to
& shortfall of $13,293,000 -- in addition to the shortfall
already projected against CCI. Plaintiffs argue that any
shortfall resultant from the transfar would be covered by PEE"&
excess over commitment after the tran=feor. Thus, the Court wust
consider whether AT&T's request for gecurity in the amount of
$15,000,000; plaintiffs’ suggesticn that ne kand be get; or some
alternative amount of security ought to be posted to protect ATET
in the event it “is found to have been wrangfully enjoined or
restrained.” Fed.R.Civ.P. 65(c). |

In the instant case, the.Court has not been furnished withk
either certifications or affidavits from ATET indicating the



sxtent, if any, of security demands made of ot:lﬁr carriers
requesting transfers like that sought herein. The Court
recognizes that all of the services provided by AT&T under the
plans at issue are billed directly to the end user by ATAT
itself. End users pay ATE&T, not plaintiffs. As such, any
services provided pursuant to this injunction shall be no more
likely to go unpaid than if the injunction never issued.

With regard to AT&T’s projections as to the shortfalls it
anticipates will rxesult from this injunction, the Court is
unpersuaded that shortfalls are a real concern yig-a-yis the
security issue. This is an industry which breeds nmrmtorl and
resellers who "commit®™ to certain service usage, and in which
carriers both contract with and simltanecusly compete againat
their own aggregators. Often thess aggregatorm are little mare
than shell companies with no independent ahility to cover their
commitments -- even in the rare event that the carriery wake a
demand for the shortfall. This is ths world in which ATET
operates. Aggregators/resellers are one of ATET g vehicleg for
marketing its services. “Commitmants® an® *"ghortfallg” gre
little more than illusory concepis irn the reseller industry --
concepts which constantly undergs rexegcotiaztion and
n-tﬁeturing- The only ‘tangible’ concerm at this Juncture is
the service ATET provides. The Court is satisfied that such
services and their cost are protected. To the extent, however,
that ATET’s demand for fifteen millionm dcllarz*® sacurity is
premised on the danger of shortfalls, th.a Caurt findas that threat



neither pivotal to the instant injunction nor properly
substantiated by ATAT.

Therefore, unconvinced of any real threat to AT&T by the
grant of the instant injunction, the Court shall order that a
bond of one hundred thousand dollars (5100,000.00) be posted as
security pursuant to FPed.R.Civ.P. 65(c). That sum shall
satisfactorily cover any unforeseeable losses resultant from this
injunction, should the injunction later prove to have been issued
in error. |

The Court shall permit the parties to revisit the issue of
security at any time iﬁ the future upon the filing of appropriate
papers supported by credible documentary or testimonial evidence.

An appropriate Order accompanies this Letter Opinjom.

U.5.D.J. .



